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STATE OF MINNESOTA DISTRICT COURT 
COUNTY OF WADENA                SEVENTH JUDICIAL DISTRICT 
 
State of Minnesota, 
 Plaintiff, Court File Nos. 80-CR-21-532 
vs. 80-CR-21-533 
 80-CR-21-534 
Cheryl Lynn Barnds, 80-CR-21-536 
Mary Katherine Klein, 80-CR-21-537 
Kelly Reta Maracle, 
Patricia Jean Webber, and   
Barbara Lee With, ORDER GRANTING DEFENDANT’S 
 Defendants. MOATION TO SUPPRESS AND DISMISS 
 

 The above-entitled matter came before the Honorable Doug Clark on July 20, 2022, at the 

Courthouse in the City of Wadena, County of Wadena, State of Minnesota, for a contested omnibus 

hearing. The State of Minnesota, Plaintiff, was present and appeared through the Assistant County 

Attorney, Adam Licari. Cheryl Lynn Barnds, Defendant, was present1 and appeared through her 

attorney, Claire Glenn. Mary Katherine Klein, Defendant, was present and appeared through her 

attorney, Sarah Alvarez. Kelly Reta Maracle, Defendant, was present and appeared through her 

attorney, Lauren Regan. Patricia Jean Webber, Defendant, was present and appeared through her 

attorney, Lauren Regan. Barbara Lee With, Defendant, was present and appeared through her 

attorney, Sarah Alvarez. Kristin Longly was present as local counsel for the five Defendants. 

Pursuant to the agreement of all of the parties, all five Defendants contested omnibus 

challenges were consolidated into a single contested omnibus hearing. Counsel for the five 

Defendants each acknowledged that they were raising the same legal challenges and that they 

believed that combining the contested omnibus hearings would not prejudice their clients. Each 

Defendant stated that they had spoken to their attorney about the impact of combining the hearings 

and that each was agreeable to the combination of the hearings. 

 At the hearing, the following witnesses testified: Winona LaDuke, Sergeant Bryan 

Savaloja2, Deputy Tyler Wheeler, and Kelly Maracle. 

 
1 Ms. Barnds and Ms. With appeared remotely, after the Court granted their request for a remote appearance. The 
Court found extraordinary circumstances justified conducting a hybrid hearing. 
2 Defendants requested and were given permission to treat Sergeant Savaloja and Deputy Wheeler as hostile 
witnesses under Minn. R. Evid. 611. 
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 At the hearing, the Court received the following exhibits: Exhibit 1, the probable cause 

packet for the offenses3; Exhibit 2, a table listing all of the treaties between the United States and 

the Chippewas until 1871; Exhibit 3, the 1825 Treaty with the Sioux and other Tribes; Exhibit 4, 

the 1826 Treaty with the Chippewa; Exhibit 5, the 1837 Treaty with the Chippewa; Exhibit 6, the 

1842 Treaty with the Chippewa; Exhibit 7, List of Bands, reported by James P. Hays for the 

National Archives in 1847; Exhibit 8, the 1855 Treaty with the Chippewa; Exhibit 9, the 1867 

Treaty with the Chippewa; Exhibit 10, the Ceded Territory Conservation Code of the 1855 Treaty 

Tribes; Exhibit 11, White Earth Reservation Tribal Council Resolution No. 057-10-008; Exhibit 

12, Leech Lake Reservation Tribal Council Resolution No. 2011-100; Exhibit 13, 1855 Treaty 

Authority Resolution No. 2018-01; Exhibit 14, 1855 Treaty Authority Resolution No. 2018-05; 

Exhibit 15, White Earth Reservation Business Committee Resolution No. 019-21-002; Exhibit 16, 

transcript of April 4, 2022, contested omnibus hearing in court file no. 80-CR-21-541; Exhibit 17, 

1855 Treaty Authority Resolution No. 2021-04; Exhibit 18, a Minnesota Department of Natural 

Resources map of Huntersville State Forest; Exhibit 19, a Minnesota Department of Natural 

Resources map of Huntersville State Forest marked by Deputy Savaloja. 

 The parties stipulated to the admissibility of Exhibit 1. Plaintiff objected to the relevance 

of Exhibits 2-17. The Court overruled Plaintiff’s objection and admitted Exhibits 2-17. Exhibit 18 

and 19 were offered by Defendants and received by the Court. 

 Defendants had a proposed Exhibit 20, a Minnesota Department of Natural Resources map 

of Huntersville State Forest marked by Deputy Wheeler. However, Defendants never offered the 

exhibit during the contested omnibus hearing and the Court did not receive the exhibit. Attached 

to Defendants’ briefing is a document that is marked as Exhibit 20, a decision of the White Earth 

Band of Ojibwe Tribal Court. The Court finds that this does not constitute a court exhibit. Instead, 

the Court treats this as the attachment of an unpublished court decision and will consider the 

decision for any persuasive value that it has. 

 At the hearing, the Court established a briefing schedule. The Court gave Defendant until 

 
3 At the contested omnibus hearing, it was discovered that the incident narrative from Deputy Wheeler related to an 
incident that had occurred several days prior to the incident giving rise to these charges. Plaintiff withdrew Deputy 
Wheeler’s incident narrative from its submission of Exhibit. As a result, the Court does not consider Deputy Wheeler’s 
incident in making this decision. Deputy Wheeler’s incident narrative is found on pages 16 and 17 of Exhibit 1. 
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three weeks after the filing of the court transcript from the contested omnibus hearing to file any 

briefing. The Court gave Plaintiff an additional month to file any responsive briefing. The 

transcript was filed on August 29, 2022, which made Defendants’ briefing due on September 19, 

2022, and Plaintiff’s briefing due on October 19, 2022. The Court received Defendant’s briefing 

on September 19, 2022.4 On October 10, 2022, the Court received correspondence from Plaintiff, 

indicating that they did not intend to submit any briefing in the case and instead rested on the 

evidence presented at the contested omnibus hearing. The Court took the matter under advisement 

on October 10, 2022. 

 Based on the foregoing and having duly considered the memoranda, the documents, other 

evidence and proceedings herein, together with the applicable law, the Court now makes the 

following: 

ORDER 

1. This Order incorporates the attached memorandum. 

2. Defendant’s Motion to Dismiss is GRANTED. 

3. All charges against all five Defendants are DISMISSED. 

4. Given the dismissal of all charges, these five criminal actions shall be CLOSED. 

Dated this 29th day of October, 2022. 

      BY THE COURT: 
 
 
      _______________________________ 
      DOUG CLARK 
      Judge of District Court  

 
4 The Defendants submitted identical briefing in all five cases. 
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I. Procedural Posture 

 Defendants Cheryl Lynn Barnds, Mary Katherine Klein, Kelly Reta Maracle, Patricia Jean 

Webber, and Barbara Lee With, were arrested and charged with Trespass on Critical Public Service 

Facilities, Pipeline, or Utility – Property Posted, in violation of Minn. Stat. § 609.6055 subd. 

2(a)(3), with Trespass on Critical Public Service Facilities, Pipeline, or Utility – Refuse to Leave 

Upon Demand, in violation of Minn. Stat. § 609.6055 subd. 2(a)(1), and Obstruction of Legal 

Process – Interference with Peace Officer, in violation of Minn. Stat. § 609.50 subd. 1(2). 

 On January 21, 2022, each Defendant filed a motion to dismiss. These initial motions to 

dismiss were each supplemented by an additional motion to dismiss filed on July 11, 2022. A 

contested omnibus hearing was held on July 20, 2022. The Court gave Defendant until three weeks 

after the filing of the court transcript from the contested omnibus hearing to file any briefing. The 

Court gave Plaintiff an additional month to file any responsive briefing. The transcript was filed 

on August 29, 2022, which made Defendants’ briefing due on September 19, 2022, and Plaintiff’s 

briefing due on October 19, 2022. The Court received Defendant’s briefing on September 19, 

2022. On October 10, 2022, the Court received correspondence from Plaintiff, indicating that they 

did not intend to submit any briefing in the case and instead rested on the evidence presented at 

the contested omnibus hearing. The Court took the matter under advisement on October 10, 2022. 

II. Statement of Facts 

On July 19, 2021, at approximately 10:11 a.m., Sergeant Brian Savaloja received a report 

that several individuals were present on the Shell River, near the area of the Enbridge Line 3 

pipeline located in Wadena County in the Huntersville State Forest. A short time later, Sergeant 

Savaloja was advised that several individuals had exited the river and were walking up the 

boardwalk, which lays directly over the Line 3 pipeline right of way and easement. Sergeant 

Savaloja described the boardwalk as timbers, which were approximately 15-20 feet long and 

secured together to serve as a walk and driveway from the riverbank to a drill site. While Sergeant 

Savaloja testified that this was installed to permit the movement of heavy equipment, in his 

supplemental report, he states that the boardwalk was used by Enbridge for security and 

compliance patrols, in order to ensure that no issues arose near the river during drilling. 

Upon arrival, Sergeant Savaloja walked around the site where Enbridge contractors were 
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conducting horizontal directional drilling (HDD) and down the boardwalk towards the Shell River. 

Sergeant Savaloja was advised the individuals were told not to continue up the boardwalk, but they 

ignored the commands and continued to proceed further onto the prohibited property. When he 

arrived, Sergeant Savaloja observed six women, later identified as Winona Helena Laduke, 

Barbara Lee With, Mary Katherine Klein, Patricia Jean Weber, Kelly Reta Maracle, and Cheryl 

Lynn Barnds, sitting in lawn chairs and chained together, using large log chain, bicycle locks, and 

padlocks.  

Sergeant Savaloja stated that the women were seated approximately 75 yards from the Shell 

River. Sergeant Savaloja testified that dense forest surrounded either side of the boardwalk, 

including trees shrubs, and other plants. Sergeant Savaloja stated that there was no heavy 

equipment at this location, nor any other machinery or visible pipeline. Sergeant Savaloja testified 

that the location was not surrounded by any fencing, save a partial, 3-foot fabric fence that could 

have been placed to prevent erosion. It is not clear how far the women are from the construction 

site, but, based on the photos and videos submitted into the record, it appears that the Defendants 

were more than 300 yards away from the site. It is not even clear if the construction site was visible 

from the Defendants; location. 

After some unknown period of time, law enforcement asked the six women, who were 

chain locked together, if they would unlock themselves and leave the restricted area. The women 

advised the officers that they did not have keys for the locks, and they were unable to release 

themselves and leave. Sergeant Savaloja observed the area where the six women were located was 

within the Enbridge Line 3 pipeline right of way and easement. Sgt. Savaloja stated that there were 

"No Trespassing" signs on both sides of the boardwalk as well as on the bank of the Shell River in 

the middle of the right of way. 

At approximately 1:00 p.m., Sgt. Savaloja advised Ms. Laduke and Defendants that they 

were in the right of way and easement and that they had not left the area after being given a 

dispersal order. All individuals were placed under arrest. Law enforcement placed the individuals 

in flexible restraints in front of their bodies. 

At approximately 1:20 p.m., a specially trained extrication team from Cass County Sheriff's 

Office, arrived to remove the chains on the six women. At the request of law enforcement, the six 
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women stood up and walked approximately 20 feet to Cass County's equipment trailer. The locks 

and chains were safely removed from the six women. Ms. Laduke and the five Defendants were 

transported to the Wadena County Jail. Sergeant Savaloja stated that, to his knowledge, no keys 

for the locks was found on the six women when searched at the Wadena County Jail. 

Throughout their encounter with law enforcement, Sergeant Savaloja stated that all six 

women were polite and cordial. No Defendant used hostile, belligerent, or foul language. No 

Defendant made any threats toward law enforcement. No Defendant attempted to flee or had any 

physical altercation with law enforcement. 

The Statement of Probable Cause states that the specially trained extrication team from the 

Cass County Sheriff’s Office arrived at 1:20 p.m. The team then spends the next 6-7 minutes 

assembling a canopy and folding tables. An additional 4 minutes is spent unpacking tools and other 

materials. Approximately 14 minutes after the extrication arrived, the Defendants are moved to the 

canopy area. While the camera is blocked for part of the time, it appears that it took the extrication 

team approximately 6 minutes to remove the chains. The sparks seen during the removal suggest 

that the extrication team had to use some type of handheld rotary saw. 

Winona LaDuke, who is also known as Biinesekwe in the Anishanaabe language, testified 

that she is an enrolled member of the White Earth Band of Anishanaabe. Ms. LaDuke testified that 

she lived on the Shell River part of the year, and on Shell Lake in the White Earth Reservation. 

Ms. LaDuke testified about the history of treaties between Indian Tribes, various colonial 

governments, and eventually with the Unites States. This history culminated in the 1855 Treaty 

with the Chippewa. Ms. LaDuke testified that she had been appointed as the guardian ad litem for 

the Shell River by the White Earth Band of Ojibwe on July 9, 2021. She stated that her role as the 

guardian ad litem for the review was to speak for the river in various regulatory and legal 

proceedings and protect the river from harm by various entities. 

Ms. LaDuke testified that on July 19, 2021, she was exercising her right to religious 

freedom by conducting prayers on the Enbridge Line 3 right of way and easement near the Shell 

River. Ms. LaDuke stated that all five Defendants were personally invited to join Ms. Laduke in 

the religious ceremony. Ms. Laduke testified that inviting guests was an important and historical 

practice of her Indian Tribe. Ms. LaDuke was criminally charged for the incident with the same 
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charges brought against these five Defendants. Ms. LaDuke’s Trespass on Critical Public Service 

Facilities, Pipelines, or Utility – Property Posted and Trespass on Critical Public Service Facilities, 

Pipelines, or Utility – Refuse to Leave on Demand charges were dismissed by the Court in court 

file no. 80-CR-21-541. 

Kelly Maracle testified that she was an enrolled member of the Tonawanda Seneca Bay 

band of Quinte Mohawk. Ms. Maracle stated that her Indian Tribe was a signatory of some treaties 

between the Mohawk Seneca Nation and the Anishnaabe Tribe. 

III. Parties’ Contentions 

To the charges relating to Trespass on Critical Public Services Facilities, Pipelines or 

Utilities, Defendants make numerous legal arguments for dismissal.5 First, the Defendants argue 

that they were invitees of Ms. Laduke who was exercising usufructuary and other reserved rights 

on lands ceded to the United States in the 1855 Treaty. To the extent that the exercise of these 

rights conflicts with this Trespass statute, the Defendants argue the application of the Trespass 

statute is preempted under the Supremacy Clause. Second, the Defendants argue that the wooden 

boardwalk constructed by Enbridge does not meet the definition of a “pipeline” under Minn. Stat. 

§ 609.6055 subd. 1(c). To the obstruction charges, the Defendants argue that their alleged conduct 

did not constitute physical obstruction. The Defendants additionally challenge the obstruction 

charges with a perfunctory argument that their arrest was not lawful. Finally, the Defendants argue 

that all of their conduct was protected under the First Amendment. As a result, the Defendants 

assert that all of the charges must be dismissed. 

Plaintiff declined to submit any briefing in these cases, instead resting on the probable 

cause packet. While there is no requirement that Plaintiff submit written briefing, the Court notes 

that adversarial briefing helps promotes a just and accurate outcome, especially in cases raising 

novel legal theories or in other close cases. 

IV. Probable Cause 

“A person may be charged with a crime only where there is probable cause to believe that 

 
5 Defendants make numerous contentions and implicit legal arguments in their Factual Background section. Much of 
this material is more similar to a press release or a policy paper than legal briefing. Many of these arguments, including 
those relating to the Enbridge escrow account lack any basis in the fact facts of this case and law. As a result, the 
Court only considers the arguments of Defendants expressly raised in their Legal Analysis section. 
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the person is guilty—that is, where facts have been submitted to the district court showing a 

reasonable probability that the person committed the crime.” State v. Lopez, 778 N.W.2d 700, 703 

(Minn. 2010) citing Minn. R. Crim. P. 2.01; State v. Steinbuch, 514 N.W.2d 793, 798 (Minn. 1994). 

Probable cause exists if “the facts appearing in the record, including reliable hearsay, would 

preclude the granting of a motion for a directed verdict of acquittal if proved at trial.” State v. 

Barker, 888 N.W.2d 348, 353 (Minn. Ap. 2016) (quoting State v. Florence, 306 Minn. 442, 446, 

239 N.W.2d 892, 896 (1976)). At a contested omnibus hearing, the district court must view the 

evidence in the light most favorable to the state. State v. Knoch, 781 N.W.2d 170, 178 (Minn. Ct. 

App. 2010). The district court may not “assess the relative credibility or weight of [...] conflicting 

evidence.” State v. Hegstrom, 543 N.W.2d 698, 702 (Minn. Ct. App. 1996). The district court must 

not “invade the province of the jury,” whose duty it is to determine issues of credibility and to 

reconcile conflicting evidence. State v. Trei, 624 N.W.2d 595, 598 (Minn. Ct. App. 2001). 

“Probable cause exists where the facts would lead a person of ordinary care and prudence 

to hold an honest and strong suspicion that the person under consideration is guilty of a crime.” 

State v. Ortiz, 626 N.W.2d 445, 449 (Minn. Ct. App. 2001). In addressing a probable cause 

challenge, the court must determine whether, given the facts disclosed by the record, it is fair and 

reasonable to require the defendant to stand trial. Id. 

V. Trespass on Critical Infrastructure, Utility, or Pipeline 

 Under Minn. Stat. § 609.6055 subd. 2(a), “[w]hoever enters or is found upon property 

containing a critical public service facility, utility, or pipeline, without claim of right or consent of 

one who has the right to give consent to be on the property, is guilty of a gross misdemeanor, if 

the person refused to depart from the property on the demand of one who has the right to give 

consent […] or the property is posted.” The statute defines “pipeline” as “an aboveground pipeline, 

a belowground pipeline housed in an underground structure, and any equipment, facility, or 

building located in this state that is used to transport natural or synthetic gas, crude petroleum or 

petroleum fuels or oil or their derivatives, or hazardous liquids, to or within a distribution, refining, 

manufacturing, or storage facility that is located inside or outside of this state. Pipeline does not 

include service lines.” Id. at subd. 1(c). 

 The statute defines posting as having “signs that: 
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1. state ‘no trespassing’ or similar terms; 

2. display letters at least two inches high; 

3. state that Minnesota law prohibits trespassing on the property; and 

4. are posted in a conspicuous place and at intervals of 500 feet or less.” Id. at subd. 3. 

The criminal jury instructions for the offense of Trespass on Critical Infrastructure, Utility, or 

Pipeline – Posted Property and Trespass on Critical Infrastructure, Utility, or Pipeline – Refuse to 

Leave Upon Demand each have four elements. These elements, as applied to this specific alleged 

offense, are: 

1. First, the defendant was found upon property containing a critical public service 

facility, utility, or pipeline. 

2. Second, the defendant was found upon the property without claim of right or consent 

of one who has the right to give consent to be on the property. 

3. Third, the defendant refused to depart from the property on the demand of one who has 

the right to give consent or the property is posted. 

4. Fourth, Defendant’s act took place on July 19, 2021, in Wadena County. 

CRIMJIG17.39 Trespassing Upon Public Service Property - Elements, 10A Minn. Prac., Jury 

Instr. Guides--Criminal CRIMJIG 17.39 (6th ed.). 

The Defendants argue that the location of their protest and arrest does not meet the 

definition of a pipeline that “is used to transport natural or synthetic gas, crude petroleum or 

petroleum fuels or oil or their derivatives.” 

Minn. Stat. § 609.6055 does not provide a definition for “is used to transport.” "In the 

absence of a statutory definition, [courts] generally give statutory terms their common meaning." 

City of Baxter v. City of Brainerd, 932 N.W.2d 477, 484-85 (Minn. Ct. App. 2019), review denied 

(Sept. 25, 2019) quoting Nelson v. Schlener, 859 N.W.2d 288, 293 (Minn. 2015); see also Minn. 

Stat. § 645.08(1) (stating that "words and phrases are construed according to the rules of grammar 

and according to their common and approved usage[]"). Courts may consider dictionary definitions 

as a helpful tool in determining plain and ordinary meaning. Shire v. Rosemount, Inc., 875 N.W.2d 

289, 297 (Minn. 2016).  

The first step in statutory interpretation is to determine whether the statute’s language, on 
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its face, is ambiguous. Staab v. Diocese of St. Cloud, 813 N.W.2d 68, 72 (Minn. 2012). “A statute 

is ambiguous only if it is subject to more than one reasonable interpretation.” 500, LLC v. City of 

Minneapolis, 837 N.W.2d 287, 290 (Minn. 2013); State v. Caldwell, 803 N.W.2d 373, 382 (Minn. 

2011); State v. Schmid, 859 N.W.2d 816 (Minn. 2015). If it is, then courts may apply the canons 

of construction to resolve the ambiguity. Nelson, 842 N.W.2d at 436; State v. Thonesavanh, 904 

N.W.2d 432, 435 (Minn. 2017). If there is no ambiguity, the clearly expressed intent must be given 

effect and there is no room for construction. State v. Jesmer, 293 Minn. 442, 442, 196 N.W.2d 

924, 924 (1972). 

The phrase “is used to transport” is neither defined by the statute nor has been construed 

by an appellate court. Merriam Webster’s online dictionary defines “transport” as “to transfer or 

convey from one place to another.” “Transport.” Merriam-Webster Dictionary, 

https://www.merriam-webster.com/dictionary/transport (last visited May 12, 2022). Meririam 

Webster additionally defines “used” as “employed in accomplishing something.” “Used.” 

Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/used (last visited 

May 12, 2022). The critical infrastructure trespass statute clearly extends to active pipelines that 

are currently transporting petroleum products. This was the case in State v. Sara Anderson, which 

involved trespass at a pipeline terminal that was being actively used to transport crude oil. docket 

no. 15-CR-19-546 (Clearwater Cty Dist. Ct. May 25, 2021). As to whether the statute extends to 

pipelines under construction, the Court finds that there are reasonable argument on both sides as 

to the scope of the statute. For this reason, the Court finds that the critical infrastructure trespass 

statute is ambiguous under existing Minnesota case law. 

Under Minn. Stat. § 645.16, “[t]he object of all interpretation and construction of laws is 

to ascertain and effectuate the intention of the legislature. Every law shall be construed, if possible, 

to give effect to all its provisions.” Further, Minn. Stat. § 645.16 provides that “the letter of the 

law shall not be disregarded under the pretext of pursuing the spirit.” In assessing the intention of 

the legislature, Minn. Stat. § 645.16 provides a non-exhaustive list of factors to consider including:  

“the occasion and necessity for the law; the circumstances under which it was enacted; the mischief 

to be remedied; the object to be attained; the former law, if any, including other laws upon the 

same or similar subjects; the consequences of a particular interpretation; the contemporaneous 
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legislative history; and legislative and administrative interpretations of the statute.” Additionally, 

in ascertaining legislative intent, Minn. Stat. § 645.17 instructs courts to be guided by the 

presumptions that:  “the legislature does not intend a result that is absurd, impossible of execution, 

or unreasonable; the legislature intends the entire statute to be effective and certain; the legislature 

does not intend to violate the Constitution of the United States or of this state; when a court of last 

resort has construed the language of a law, the legislature in subsequent laws on the same subject 

matter intends the same construction to be placed upon such language; and the legislature intends 

to favor the public interest as against any private interest.” 

Under the “rule of lenity,” ambiguity concerning the ambit of criminal statutes should be 

resolved in favor of lenity towards the defendant. State v. Larkin, 620 N.W.2d 335, 337 (Minn. Ct. 

App. 2001). However, the “rule of lenity” applies to the interpretation of criminal statutes when a 

grievous ambiguity or uncertainty in the statute remains after considering other canons of statutory 

construction. State v. Nelson, 842 N.W.2d 433, 443 (Minn. 2014); State v. Thonesavanh, 904 

N.W.2d 432, 440 (Minn. 2017). 

This Court conducted brief review of similar legislation in other states in an attempt to see 

how the issue of trespass on critical infrastructure and/or pipelines has been addressed. A majority 

of states do not have laws providing enhanced penalties for trespassing on critical public service 

facilities, critical infrastructure, or pipelines. Those states include, but are not necessarily limited 

to, the following:  Alaska, Arizona, California, Colorado, Connecticut, Georgia, Hawaii, Illinois, 

Maine, Maryland, Massachusetts, Michigan, Nebraska, Nevada, New Hampshire, New Jersey, 

New Mexico, New York, North Carolina, Oregon, Pennsylvania, Rhode Island, South Carolina, 

Utah, Vermont, Virginia, Washington, and Wyoming. 

This Court has found 10 states that, in one way or another, define critical infrastructure or 

pipeline broadly enough to clearly include infrastructure that is under construction or planned 
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construction. Those states are:  Louisiana6, Mississippi7, Missouri8, Montana9, Tennessee10, 

Texas11, North Dakota12, Ohio13, South Dakota14, Wisconsin15, and Kentucky16. Only Kentucky’s 

critical infrastructure trespass statute is comparable to Minnesota, prohibiting trespass on pipelines 

without specifying whether it extends to pipelines under construction. There are no cases available 

online applying Kentucky’s critical infrastructure trespass statute. The takeaway from other states’ 

codification of critical infrastructure statutes is that when crafting these types of criminal statutes, 

legislatures have tended to expressly include pipeline construction in their definition of critical 

infrastructure. This supports finding a narrower construction of pipeline in the absence of an 

express reference to construction. 

With respect to the factors delineated in Minn. Stat. § 645.16 for assessing legislative 

intent, the Court finds that there are no former versions of Minn. Stat. § 609.6055 nor laws upon 

the same or similar subjects.17 The Court also finds that there is no relevant legislative history on 

 
6 La. Stat. § 14:61 criminalizes unauthorized entry of a critical infrastructure and defines “critical infrastructure” as 
including “pipelines” or “any site where the construction or improvement of any facility or structure referenced in this 
Section is occurring.” 
7 Miss. Code. § 97-25-59 criminalizes protests near pipelines, including “any site where the construction of 
improvement of any facility or structure referenced in this section is occurring.” 
8 Mo. Stat. § 569.086(1) criminalizes protests on at “any of the following facilities that are under construction or 
operational” and lists “below or aboveground pipeline or piping.” 
9 Mont. Code § 82-1-601 prohibits trespass on critical infrastructure facilities, which are defined as including above 
and belowground oil pipelines as well as “a facility for the construction of a location.” 
10 Tenn. Code § 39-14-411 includes pipelines as critical infrastructure and applies while “in operation, idle, or under 
construction.” 
11 Texas has a number of laws related to critical infrastructure. Tex. Gov't Code § 424.001 defines a critical 
infrastructure facility as including “a facility or pipeline described by this section that is under construction and all 
equipment and appurtenances used during that construction.”  
12 N.D. Cent. Code § 12.1-21-06 prohibits tampering with or damaging a critical infrastructure facility or a public 
service and includes various types of pipelines as well as “a site or location designated or approved for the construction 
of a facility described in this subsection.” 
13 Ohio Rev. Code § 2911.21(F)(xviii) prohibits trespass on critical infrastructure facilities and defines it as including 
oil pipelines and “[a] laydown area or construction site for pipe and other equipment intended for use on an interstate 
or intrastate natural gas or crude oil pipeline”  
14 S.D. Codified Laws § 22-1-2(9A) defines “critical infrastructure” as including oil and gas pipelines whether “in 
operation, idle or under construction, maintenance or repair” as well as “any construction area, pipe yard [...] whether 
permanent or temporary in nature.” 
15 Wis. Stat. § 943.143. criminalizes entry onto the property of an energy provider, defined as including property that 
is part of an oil transmission or distribution system owned, leased or operated by the energy provider. 
16 Ky. Rev. Stat. § 511.100 makes it a crime to trespass upon key infrastructure assets, and defines “key infrastructure” 
as including petroleum pipelines and related facilities. 
17 While there are no statutes on the same or similar subject as Minn. Stat. § 609.6055, Minn. Stat. § 609.02 uses the 
related phrase, “is used or intended to be used.” Minn. Stat. § 609.02 subd 6 defines a “dangerous weapon” as any 
firearm, whether loaded or unloaded, or any device designed as a weapon and capable of producing death or great 
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this issue and no legislative or administrative interpretations of the statute. The best evidence of 

legislative intent is found in the statement of purpose for the enabling act. Minn. Stat. § 609.6055 

was enacted as part of the Minnesota Anti-Terrorism Act of 2002. The Act had a statement of 

purpose, which provided: 

The acts of terrorism that struck the United States of America on September 11, 
2001, cannot be tolerated in a civilized society. While federal statutes deal with 
terrorist acts, we need Minnesota state laws to complement federal laws and ensure 
that terrorists who commit atrocities in our state are brought to justice and receive 
maximum punishment to match their dastardly crimes. Minnesota must send a 
message to those who would commit terrorist acts which kill, maim, and seriously 
injure our citizens, that our law enforcement officials have the tools to investigate 
and apprehend terrorists and that our laws will allow a punishment that fits the 
seriousness of their crimes. Equally important is that Minnesota’s laws are enforced 
fairly and protect the freedoms of all ethnic, religious, and racial groups. This 
legislation is intended to deter and punish terrorist acts in Minnesota and to enhance 
law enforcement’s ability to train and prepare for, as well as to investigate and 
respond to, acts of terrorism, thereby providing public safety for all Minnesotans. 

Defendant’s actions could be viewed under two different lights. To those sympathetic to 

Defendant’s stated cause, Defendant’s actions could be construed as an act of civil disobedience. 

In the most negative light, Defendant’s actions could be construed as an act of eco-terrorism. Even 

under this negative light, Defendant’s actions do not clearly fall under the stated legislative intent 

of the Minnesota Anti-Terrorism Act of 2002. Even as an act of eco-terrorism, Defendant’s alleged 

crime did not involve killing, maiming, or seriously injuring others. In fact, the only danger 

typically involved in these pipeline protest cases the risk that Defendant and the other individuals 

pose to themselves by being so close to an active drill site. However, Minnesota is no stranger to 

protests connected to energy production and development. The Prairie Island Nuclear Plant has 

 
bodily harm, any combustible or flammable liquid or other device or instrumentality that, in the manner it is used or 
intended to be used, is calculated or likely to produce death or great bodily harm, or any fire that is used to produce 
death or great bodily harm.” (emphasis added). In construing this definition the Court of Appeals has focused on the 
intent in the design of the alleged weapon. In re Welfare of P.W.F., 625 N.W.2d 152, 154 (Minn. Ct. App. 2001). For 
example, in State v. Coauette, the Court of Appeals found that a paintball gun was designed to launch paintballs, 
which are designed to break on contact and simply splash paint on a human target. 601 N.W.2d 443, 447 (Minn. Ct. 
App. 1999). Consequently, a paintball gun was not, by design or intent, calculated or likely to produce death or great 
bodily harm, and thus not a dangerous weapon per se. Id. The Court finds that this related definition does not assist in 
construing “is used to transport” in this case, as the question at hand is of a temporal nature. The case asks when in 
time does a petroleum pipeline under construction becomes a pipeline that “is used to transport” petroleum products. 
No one can reasonably dispute that the pipeline is designed and intended to transport petroleum products. 
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faced regular and significant protest since its construction in the 1960s.18 As a result, while the 

stated legislative intent does not expressly envision penalizing this type of trespass and protest, the 

Court cannot rule out that the Legislature did not intend Minn. Stat. § 609.6055 to extend to this 

situation. 

 However, this does not end this Court’s inquiry, as other evidence of the Legislature’s 

intent can be inferred from the specific words chosen with the guidance of the canons of 

construction. As stated in Minn. Stat. § 645.17, the Legislature intends the entire statute to be 

effective and certain. A similar sentiment is expressed in the canon of construction against 

surplusage, which favors giving each word or phrase in a statute a distinct, not an identical, 

meaning. Shire, 875 N.W.2d at 294 n. 4. As a result, the meaning of “is used to transport” must 

mean something more than simply transporting petroleum products. Had the legislature intended 

the pipeline, equipment, facility or building to be actively transporting petroleum products, it 

would have used the word “transports” in place of “is used to transport.” For these reasons, the 

Court finds that the canon against surplusage to support extension of Minn. Stat. § 609.6055 to 

pipelines under construction. 

 Instead, the Court finds that Minn. Stat. § 609.6055 applies to locations with a sufficient 

connection to a pipeline that is used to transport petroleum products. This interpretation is 

supported by the inclusion of “any equipment, facility, or building” in the definition of “pipeline.” 

The Legislature could have limited Minn. Stat. § 609.6055 to active pipelines, but did not include 

any language evincing this intent. Instead, the Legislature provided a broad definition that naturally 

reaches beyond active pipelines. It is not this Court’s place to make policy decisions. That is the 

role of the Legislature. State v. Khalil, 956 N.W.2d 627, 633 (Minn. 2021) (recognizing “that 

legislators are the elected representatives of the people and that legislative bodies are institutionally 

better positioned than courts to sort out conflicting interests and information surrounding complex 

public policy issues”). To the extent that there remains any ambiguity as to the scope of Minn. 

Stat. § 609.6055, the Court finds that this ambiguity does not rise to the level of grievous 

ambiguity. As a result, the Court finds that the rule of lenity does not apply. 

 
18 https://libguides.mnhs.org/powerplant; 
http://news.minnesota.publicradio.org/features/200105/18_galballye_nuclear-m/ 
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 Under the specific circumstances of this case, the Court finds that the location of 

Defendants’ trespass and protest, does not constitute a pipeline under Minn. Stat. § 609.6055 based 

on construction of a pipeline. The mere existence of a pipeline construction right of way and 

easement does not make the location a pipeline or critical public service facility. The State would 

seem to argue that areas within the right of way and easement, which are posted with “No 

Trespassing” signs, should be considered as part of the definition of “pipeline” during the 

construction process. This is also too broad, as evidenced by this case. The limited evidence in this 

case shows that active construction is at least 300 yards away, and may not even be visible from 

the site of the arrest. There is no evidence of construction, the presence of equipment, or storage 

in the immediate vicinity. The only evidence of construction is the boardwalk itself, which may be 

helpful in movement of equipment. However, there is no evidence the boardwalk was being used 

for that purpose, or would be used for that purpose in the foreseeable future.  

In addition to the current distance from the pipeline construction site, there is no indication 

that construction was proceeding in the direction of the Defendants’ protest. Ms. LaDuke testified 

without refutation and Enbridge contractors told Sergeant Savaloja that they were engaged in 

horizontal directional drilling (HDD). This would involve drilling underground in the direction of 

the Defendants’ protest, but no surface activity. As a result, there is no evidence on this record that 

the location of the Defendants’ protest was a prospective or intended construction location. 

 It is possible that Defendants’ presence in the right of way and easement itself could 

prevent drilling at the nearby construction site. However, the Court was not presented in with facts 

or testimony on this subject. As a result, while the Court finds that locations relating to the 

construction of a pipeline may constitute a “pipeline” as defined by the statute, such locations 

would be limited to those with indicia of active or prospective construction. The site of the trespass 

in this matter, on this record, does not have sufficient indicia of active or future construction to 

qualify under the interpretation of “pipeline” described above. 

VI. Obstruction of Legal Process 

 All five Defendants are charged with obstruction of legal process. Under Minnesota law, 

whoever intentionally physically obstructs, hinders, or prevents the lawful execution of any legal 

process is guilty of a crime. CRIMJIG 24.25 Obstructing Arrest or Legal Process—Defined, 10A 
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Minn. Prac., Jury Instr. Guides--Criminal CRIMJIG 24.25 (6th ed.). 

 The elements of the crime of obstruction of legal process are: 

First, law enforcement was attempting to take the Defendants into custody on a criminal 

charge or upon 's conviction. 

Second, the Defendants physically obstructed, hindered, or prevented the taking of the 

Defendants into custody. “Physically obstructed, hindered, or prevented” means the words and 

acts of the defendant must have the effect of substantially frustrating or hindering the officer in the 

performance of the officer's duties. 

Third, the Defendants acted with the intention of obstructing, or interfering with the 

Defendants’ arrest. 

Fourth, the Defendants’ act took place on July 19, 2021, in Wadena County. 

If you find that each of these elements has been proven beyond a reasonable doubt, the defendant 

is guilty. If you find that any element has not been proven beyond a reasonable doubt, the defendant 

is not guilty. CRIMJIG 24.26 Obstructing Arrest or Legal Process—Elements, 10A Minn. Prac., 

Jury Instr. Guides--Criminal CRIMJIG 24.26 (6th ed.). 

 The Defendants challenge only the second element of the offense. The Defendants claim 

that their act of chaining themselves together and speaking to law enforcement about threat posed 

by the pipeline and Indian treaty rights did not rise to the level of physically obstructing, hindering, 

or prevent their being taken into custody. 

 Before reaching the legal issues raised by the Defendants, the Court will address one factual 

claim raised by the Defendants. The Defendants claim that there is no evidence that they chained 

themselves together in the presence of law enforcement. Defendants correctly note that Sergeant 

Savaloja in his testimony states that all of the Defendants were already seated and chained together 

when he arrived and that he did not see or know how the Defendants arrived at the location. 

However, Sergeant Savajola’s testimony is not the only evidence that was admitted at the contested 

omnibus hearing. The probable cause packet for the offense, Exhibit 1, was admitted. In the 

Statement of Probable Cause, Sergeant Brandon Pearson avers that other members of law 

enforcement told him that the Defendants ignored the commands of law enforcement to stop and 

continued up the boardwalk, and “sat in lawn chairs and chained themselves together, using large 
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log chain, bicycle locks, and padlocks.” Given that the Court view the evidence in the light most 

favorable to the state, including reliable hearsay, the Court presumes that the Defendant chained 

themselves together in the presence of law enforcement, after trespassing onto the Enbridge right 

of way and easement. 

The obstruction statute is directed solely at intentional physical obstruction or interference 

with an officer. State v. Krawsky, 426 N.W.2d 875, 876 (Minn. 1988). In order to constitute 

obstruction of legal process, a defendant’s physical acts must have a direct effect on the ability of 

law enforcement to perform its official duties. State v. Patch, 594 N.W.2d 537, 539 (Minn. Ct. 

App. 1999) (a defendant’s actions in informing a suspect that the police were on the way, helping 

the suspect find a back door, and offering the suspect a ride home did not have any direct effect on 

the police effort to apprehend the suspect and thus did not constitute obstruction of legal process). 

However, the obstruction statute “cannot be read so broadly as to include any act that merely 

reduces the ability of a police officer to successfully apprehend a suspect.” State v. Morin, 736 

N.W.2d 691, 697 (Minn. Ct. App. 2007). Further, even some physical interruption or interference 

with the actions of law enforcement does not have the effect of physically obstructing or interfering 

with law enforcement in the performance of official duties if that delay is brief or slight. State v. 

Yackel, A15-0311, 2016 WL 687339, at *5 (Minn. Ct. App. Feb. 22, 2016) (defendant’s act of 

emptying her purse on the ground only caused a slight delay to her arrest and thus did not constitute 

obstruction of legal process). 

Even though the obstruction statute is directed at physical obstruction, Courts have held 

that some verbal conduct can be sufficient to result in physically obstruction, hindering or 

interference. The key question is whether the verbal conduct is directed at law enforcement and 

whether the verbal conduct has “the effect of physically obstructing or interfering with the officers' 

execution of legal process or apprehension of another.” Patch, 594 N.W.2d at 537. 

The seminal case dealing with verbal obstruction is State v. Occhino. 572 N.W.2d 316 

(Minn. Ct. App. 1997). In Occhino, a defendant repeatedly questioned a police officer about close 

criminal case that happened five years ago. Id. at 318. The officer repeated informed the defendant 

that she could not help him with this closed criminal matter. Id. The defendant persisted in his 

questioning, becoming more agitated, speaking in a loud voice, and angrily pacing back and forth 
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in front of the police officer’s desk. Id. The police officer told the defendant four times that he 

should leave, but the defendant refused to leave. Id. During this time, the police officer was the 

only officer on duty, answering telephone calls, responding to computer-aided dispatch messages, 

responding to police radio emergency messages and monitoring fire alarm for several public and 

private properties. Id. As a result of the defendant’s interruptions, the police officer was unable to 

answer three different telephone lines that were ringing, and she could not respond to one 

computer-aided dispatch message. Id. It was at this point in time that the police officer attempted 

to escort the defendant out of the desk area of the police station. Id. A physical scuffle ensued, and 

Defendant was arrested. Id. 

 Even though there was a physical scuffle, which would clearly meet the requirements for 

obstruction of legal process, the Court of Appeals determined that there was sufficient evidence 

that the defendant had already committed obstruction through his intentional and repeated verbal 

interruptions to the work of the police officer. Id. at 320-21. The Court found that the defendant’s 

words alone had the effect of physically interfering with the officer’s performance of her official 

duties. Id. 

 In State v. Tomlin, the Minnesota Supreme Court held that a defendant’s actions in telling 

witnesses near a hit-and-run action to stay inside so they could not see driver, telling the driver 

and injured victim to leave the scene, lying to law enforcement regarding the identify of the driver 

and victim, and giving a false alibi for the driver did not constitute obstruction of process. 622 

N.W.2d 546, 549 (Minn. 2001). While the defendant’s lies may have led law enforcement to search 

for the wrong vehicle and suspects, and due to ensuing delayed apprehension of the driver, law 

enforcement was unable to obtain blood-alcohol evidence, the Supreme Court still held that this 

was not physical obstruction. Id. The Supreme Court noted that there was no evidence that the 

defendant’s verbal conduct and lies altered any police action. Id. At the time that the defendant 

engaged in the conduct, law enforcement did not have any subject and none of the defendant’s 

action prevented law enforcement from searching for the driver. Id. 

 Unlike in Tomlin, the defendant’s verbal conduct in State v. Hanson had an effect on the 

ability of law enforcement to perform their duties and was found to constitute physical obstruction. 

C3-00-1986, 2001 WL 1117681, at *4 (Minn. Ct. App. Sept. 25, 2001). In Hanson, law 
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enforcement was responding to a report of an underage drinking party. Id. at *1. When they arrived 

at the cite of the alleged party, many of the partygoers began to run. Id. Law enforcement attempted 

to gather the partygoers in a nearby barn for preliminary breath testing. Id. The defendant, who 

had just arrived at the property, told law enforcement repeatedly and loudly to leave. Id. After 

giving breath tests and issuing citations, law enforcement instructed partygoers to leave. Id. 

However, the defendant instead told the partygoers to stay. Id. As a result, the situation became 

difficult to control and two youths that were thought to be extremely intoxicated managed to 

escape. Id. Based on the defendant’s anger and the commotion he was causing law enforcement 

altered their plan for processing the last intoxicated partygoer. Id. Instead of citing and releasing 

the partygoer, law enforcement placed the remaining partygoer in custody and issued a citation to 

her off of the premises. Id. The remaining underaged drinkers received citations in the mail. Id. 

 In Abrams v. Walker, the Seventh Circuit Court of Appeals noted that it is possible for 

conduct that is protected under the First Amendment to end up outside of that protection and 

constitute obstruction of legal process. 307 F.3d 650 (7th Cir. 2002), abrogated on other grounds 

by Spiegla v. Hull, 371 F.3d 928 (7th Cir. 2004). The defendant, an attorney, had a client had some 

concerns about potential police misconduct. Id. at 653. Based on these concerns the defendant 

agreed to follow the client as the client drove back to Chicago. Id. The client was stopped by law 

enforcement for purported traffic and equipment violations. Id. The defendant pulled over in front 

of his client’s stopped car and approached the police officer, questioning the officer’s decision to 

pull the client over. Id. The officer explained his rationale and ordered the defendant to return to 

his vehicle. Id. The defendant refused the officer’s order. Id. The officer repeated his order for the 

defendant to return to his vehicle. Id. After the defendant again failed to comply with this order, 

the defendant was cited for obstructing a police officer. Id. Defendant subsequently brought a § 

1983 action against the police officer. The Seventh Circuit Court of Appeals held that, while the 

defendant may have been entitled in his initial questioning of the officer, the defendant had no 

constitutional right to engage in conduct that the defendant admitted was both disobedient and 

dilatory. Id. at 653. The Court of Appeals noted that the defendant disobeyed the lawful order of a 

police officer engaged in the performance of an inherently risky duty, conducting a traffic stop on 

the side of a busy interstate highway. Id. 
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 The only conduct of the Defendants that could constitute obstruction of legal process is the 

Defendants’ act of chaining themselves together. The Defendants did not attempt to flee, nor was 

there any physical contact or struggle between the Defendants and law enforcement. None of 

Defendants’ statements to law enforcement constituted fighting words or true threats. 

 Under the totality of the circumstances of this case, the Court finds that Plaintiff has not 

demonstrated that the Defendants’ act of chaining themselves physically obstructed, hindered or 

prevented law enforcement from taking the Defendants into custody. The chains did not prevent 

law enforcement from taking the Defendants into custody, as no Defendant attempted to flee and 

all six individuals who trespassed were successfully arrested. As a result, the only basis for finding 

that the Defendants obstructed law enforcement was if the act of chaining themselves together 

obstructed or hindered law enforcement. On the specific facts of this case, the Court finds that 

delay necessitated by the removal the chains between the Defendants was not significant enough 

to obstruct or hinder law enforcement. 

 Plaintiff did not solicit any testimony from the witnesses on any detrimental effect on law 

enforcement from the act of the Defendants chaining themselves together. The only evidence on 

the subject is from the squad car footage of Melrose Police Department Officer David Bonfield 

and summarized in the Statement of Facts. Much of the time spend by the extrication team was 

preparatory. The actual removal of the chains took approximately one minute per individual 

arrested. The Court finds that this delay and impact is much closer to the slight delay of Yackel, 

rather than the more significant impact of Hanson. The Court also notes that this six-minute delay 

stands in contrast to more than three hours that law enforcement spent in responding to this 

incident. Law enforcement first received the report of the trespass at around 10:11 a.m. and the 

Defendants were not arrested and separated until approximately 1:40 p.m. In light of this small 

delay and in the absence of any testimony or other information as to what effect the chains had on 

law enforcement performing their duties, this Court is unable to conclude that it constituted 

physical obstruction. 

 The Court additionally notes that this decision is confined to the specific facts of this case. 

In numerous other cases pipeline protesters have chained themselves to heavy equipment and used 

implements that are difficult to remove, including what are known as “sleeping dragons.” This use 
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of chains presents significant safety concerns and requires significant efforts and thus has a greater 

impact on law enforcement. In addition, the Defendants in this case were repeatedly reported as 

being polite, compliant, and offering no resistance. 

VII. Conclusion 

 The Court finds there is insufficient evidence for the Court to have a strong and honest 

suspicion that Defendants’ protest and arrest occurred at a pipeline, as defined by Minn. Stat. § 

609.6055. While the Court has found that the definition of pipeline extends to pipelines under 

construction, Defendants were more than 300 yards from an active pipeline construction. No 

fencing, heavy equipment, or materials used in pipeline construction were present at the 

Defendants’ immediate location. The only change to the site was the installation of heave timbers 

to form a wooden boardwalk approximately 15-20 feet wide. This boardwalk does not make this 

into a pipeline construction, in the absence of any facts regarding the future progress of the 

pipeline. There was no evidence that surface construction was proceeding in the direction of 

Defendants’ protest nor any evidence as to how their presence affected the ongoing drilling. For 

these reasons, there is insufficient probable cause for both Trespass on Critical Public Service 

Facilities, Pipeline, or Utility charges. 

 The Court finds that there is also insufficient for the Court to have a strong and honest 

suspicion that physically obstructed, hindered, or prevented the lawful execution of any legal 

process. The law enforcement response to Defendants’ trespass lasted more than three hours. 

Excluding the time it took for the Cass County Extrication team to arrive and set up, in took 

approximately six minutes to remove the chains from the Defendants and Ms. Laduke. This boils 

down to approximately one minute per individual. In the absence of any testimony or evidence as 

to the affect the chains had on law enforcement, the Court finds that this delay was not significant 

enough to constitute physical obstruction. The Court makes this determination considering both 

the location of the Defendants’ protest and arrest, and the fact that all of the Defendants were 

compliant with law enforcement and did not attempt to escape or resist. 
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